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Cabinet Secretary for Economy, Fair Work and Culture 

Fiona Hyslop MSP 

 

T: 0300 244 4000 
E: scottish.ministers@gov.scot 

 

 

Gordon Lindhurst MSP 
Convener, Economy, Energy and Fair Work Committee 
Scottish Parliament 
Edinburgh 
EH99 1SP 
 
7 September 2020 
 
 
Dear Convener, 
 
EU EXIT LEGISLATION – PROTOCOL WITH SCOTTISH PARLIAMENT:  
 
1. Following consideration by the Committee on 18 December 2018, The European 

Qualifications (Health and Social Care Professions) (Amendment etc.) (EU Exit) 

Regulations 2019 (S.I. 2019 No. 593) (“the 2019 Regulations”) were made on 14 March 

2019. They made provisions for the continuation, outside the Treaties, of functional 

systems for the mutual recognition of professional qualifications (MRPQ) of the health 

and social care professions in the event of a no-deal exit from the European Union. 

 

2. Both the Health and Sport Committee and the Economy, Energy and Fair Work 

Committee) granted approval on Tuesday 8 October 2019 for: 

 (BEIS) The Recognition of Professional Qualifications (EFTA States) 

(Miscellaneous Amendments) (EU Exit) Regulations 2019; and 

 (BEIS) The Recognition of Professional Qualifications (Miscellaneous Provisions) 

(EU Exit) Regulations 2019. 

These Instruments made provisions with regard to all regulated professions to: correct 
minor/technical drafting errors in the 2019 Regulations; correct an infraction identified in 
the 2015 Regulations that originally transposed 2013/55/EU; disapply directly effective 
retained rights under Article 45 of the Treaty of the Functioning of the European Union, 
and; and transpose into domestic law: 

 the EEA EFTA citizens’ rights agreement signed at London on 2 April 2019; and 

 the Swiss citizens’ rights agreement signed at Bern on 25 February 2019; 

insofar as all of the above pertains to recognition of professional qualifications and the 

temporary and occasional provision of professional services following the UK’s 

withdrawal from the EU (and, consequently, the EEA Agreement and the Swiss free 

movement of persons agreement with the EU).  

 

3. The two later SIs were subsequently withdrawn due to the revised UK-EU Withdrawal 

Agreement (EUWA). The UK Government now proposes to again bring forward these 

previously agreed principles, duly updated to reflect these agreements and the changing 

landscape around the transition period. On this occasion they have been aligned to make 
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specific provision for health and social care professions and all other regulated 

professions through (“the 2020 Regulations”): 

 (DHSC) The European Qualifications (Health and Social Care Professionals) (EFTA 

States and Miscellaneous Amendments) (EU Exit) Regulations 2020; and 

 (BEIS) The Professional Qualifications and Services (Amendments and 

Miscellaneous Provisions) (EU Exit) Regulations 2020. 

 

4. Consistent with the approach taken under the protocols in October 2019; I am requesting 

that the Economy, Energy and Fair Work Committee considers both of these SIs due to 

the cross-cutting elements. The Cabinet Secretary for Health and Sport is making a 

parallel request to the Health and Sport Committee on this basis. 

  

5. The timings of the EU Withdrawal Act, Swiss and EFTA citizens’ rights agreements, 

recess in both Parliaments and, not least, the national response to the Covid-19 crisis 

means that it has unfortunately not been possible to provide the full 28 days set out in the 

protocol for EU Exit legislation and I would once again ask for your forbearance in this 

regard. Scottish Ministers have consented to the laying of the 2020 Regulations in draft, 

on the basis that the key provisions in the 2020 Regulations have previously been 

approved in principle by the two Committees, and on the condition that they may not be 

made without the approval of the Scottish Parliament. 

  

6.  Dates for UK Parliament Committee debates on the 2020 Regulations under the 

affirmative procedure have not yet been confirmed, but it would be prudent to assume 

that they will be scheduled as soon as possible, following the return of the House of 

Commons from recess on 1 September. The attached dual notification explains why I am 

content for matters within devolved competence to be included in the 2020 Regulations. 

 

7. I am copying this letter to the Convener of the Delegated Powers and Law Reform 

Committee, and to the Cabinet Secretary for Health and Sport, and look forward to 

hearing from you in due course.    

 
 
 
 
 
 
 
 

 
FIONA HYSLOP 
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NOTIFICATION TO THE SCOTTISH PARLIAMENT 
 
The European Qualifications (Health and Social Care Professions) (EFTA States) 
(Amendment etc.) (EU Exit) Regulations 2020 
 
The Professional Qualifications and Services (Amendments and Miscellaneous 
Provisions) (EU Exit) Regulations 2020 
                        
A brief explanation of law that the proposals amend 
 
1. 2005/36/EC The Directive on recognition of professional qualifications 
established common rules across the European Economic Area (EEA) and 
Switzerland for the mutual recognition of professional qualifications (MRPQ) in those 
professions regulated by law in a majority of states. The updated Directive 
2013/55/EU was transposed by The European Union (Recognition of Professional 
Qualifications) Regulations 2015 (the 2015 Regulations”) 
 
2. As the MRPQ Directive and its underpinning treaty rights would no longer apply to 
the UK outside the European Union, The Recognition of Professional 
Qualifications (Amendment etc.) (EU Exit) Regulations 2019 (S.I. 2019/593) (“the 
2019 Regulations”) amended the 2015 Regulations to address these deficiencies and 
maintain functioning systems of recognition for all regulated professions in the event 
of a no-deal withdrawal. The 2019 Regulations were approved by both the Health and 
Sport Committee (for health and social care professions) and the Economy, Energy 
and Fair Work Committee (for all other regulated professions except those with 
dedicated legislation) on 18 December 2018, coming into force in early 2019. 
 
3.  Both the Health and Sport Committee and the Economy, Energy and Fair Work 
Committee) subsequently granted approval on Tuesday 8 October 2019 for (“the Draft 
2019 Regulations”): 

 (BEIS) The Recognition of Professional Qualifications (EFTA States) 

(Miscellaneous Amendments) (EU Exit) Regulations 2019; and 

 (BEIS) The Recognition of Professional Qualifications (Miscellaneous 

Provisions) (EU Exit) Regulations 2019. 

The draft 2019 Regulations were subsequently withdrawn prior to being made, 
following agreement being reached at the European Council meeting of 17-18 October 
2019 to the revised EU-UK Withdrawal Agreement. A timeline of legislation on this 
subject considered previously by the Scottish Parliament under the protocol is 
provided for information at Annex A. 
 
4. The UK Government has now requested consent to legislate on matters which 
intersect with devolved competence through (“These Regulations”): 

 The European Qualifications (Health and Social Care Professions) (EFTA 

States) (Amendment etc.) (EU Exit) Regulations 2020; and 

 The Professional Qualifications and Services (Amendments and Miscellaneous 

Provisions) (EU Exit) Regulations 2020 

5. These Regulations are made in exercise of the powers conferred by section 8(1) of, 
and paragraph 21 of Schedule 7 to, the European Union (Withdrawal) Act 2018 (c. 16) 
(“the 2018 Act”), in order to address failures of retained EU law to operate effectively 
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and other deficiencies arising from the withdrawal of the UK from the European Union 
(and in particular, the deficiencies under paragraphs (c), (d), and (e) of section 8(2), 
and paragraph (a) of section 8(3) of that Act). 
 
6. The amendments under the 2018 Act correct some minor and technical drafting 
errors that were made in the European Qualifications (Health and Social Care 
Professions) (Amendment etc.) (EU Exit) Regulations 2019 (S.I. 2019/593) (“the 2019 
Regulations”). 
 
7. These Regulations also make amendments to the 2019 Regulations to make 
provisions for: 

 the EEA EFTA citizens’ rights agreement signed at London on 2 April 2019 

between Iceland, the Principality of Liechtenstein, the Kingdom of Norway and 

the United Kingdom on arrangements regarding citizens’ rights following the 

withdrawal of the United Kingdom from the European Union and the EEA 

Agreement 

 the Swiss citizens’ rights agreement signed at Bern on 25 February 2019 

between the United Kingdom and the Swiss Confederation on citizens’ rights 

following the withdrawal of the United Kingdom from the European Union, and 

the free movement of persons agreement 

8. Existing EU exit MRPQ secondary legislation provides for some of the MRPQ 
commitments made in the Agreements, but others require additional implementation 
to operate effectively. In both agreements the UK Government is required to: 

a) explicitly provide lifelong protection of recognition decisions afforded under the 
MRPQ provisions of the Agreements; 

b) give effect to non-discrimination and equal treatment for Swiss/EFTA 
professionals covered by the MRPQ provisions of the Agreements; 

c) ensure cooperation between regulators to facilitate completion of ongoing 
recognition applications covered by the Agreements.   

 
9. In the Swiss Citizens’ rights agreement, the UK Government is required to: 

a) allow Swiss nationals who have obtained, or are in the process of obtaining, a 
professional qualification before exit, a further four-year period to apply for 
recognition under pre-exit rules; 

b) winding-down provisions allowing certain Swiss service providers to continue 
to provide services on a temporary and occasional basis in the UK for a period 
of five years, where they are already contracted to do so, or are in the process 
of agreeing a contract. 

 
An explanation of why the change is considered necessary 
 
10. These Regulations are needed to: 

a) ensure that the system for continued recognition of professional qualifications 
will continue to function effectively; 

b) enable the United Kingdom to meet its international obligations; 
c) provide legal clarity; and 
d) avoid infraction proceedings 

 
11. Potential consequences should these provisions not be implemented are: 
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a) some Swiss/EEA EFTA professionals may be unable to secure recognition of their 
professional qualifications, potentially placing the UK in breach of its international 
obligations. 
b) recognition/application decisions made under existing no-deal legislation might be 
open to legal challenge on the grounds of improperly retained directly effective rights 
outside the Treaties. 
c) an error in the original transposition of the 2015 Regulations requires to be corrected 
through a suitable legislative vehicle. Failure to do so will incur infraction proceedings. 
 
Scottish Government categorisation of significance of proposals 
 
9. The Scottish Government considers this SI to be Category A – requiring the lowest 
level of scrutiny – on the basis that the proposed changes: 
 

a) are minor and technical in detail; 

b) ensure continuity of law;  
c) largely maintain current arrangements with parties to the agreements; and 
d) were approved in a previous form by Committees in October 2019.  

 
Impact on devolved areas 
 
10. The legislation applies to all professions subject to regulation in the UK by statutory 
means, Royal Charter and others. These Regulations are intended to maintain 
effective recognition arrangements for these professions, a small number of which are 
within devolved competence by virtue of historically separate systems, e.g. education 
and law, or having been regulated after devolution. A table of those professions within 
the competence of this Parliament is attached at Annex B. 
 
Summary of stakeholder engagement/consultation 
 
11. There has been no formal consultation on these instruments. The Scottish 
Government considers that this would be disproportionate and impractical within the 
timescales involved, and given that the proposed SI is necessary to make technical 
changes to legislation to ensure continuity of law after completion day of the 
Implementation Period in the absence of an alternative agreement with the European 
Union.  
 
A note of other impact assessments, (if available) 
 
12. As this UK SI seeks primarily to protect existing arrangements with parties to the 
aforementioned agreements, to correct minor errors in previous legislation and meet 
residual obligations during the transition period, no further assessments are required. 
 
Summary of reasons for Scottish Ministers’ proposing to consent to UK 
Ministers legislation 
 
13. Both BEIS and DHSC have agreed the proposed approach at official level with the 
Scottish Government from an early stage. The current system was originally 
transposed and has since been amended on a UK-wide basis. As concerns regarding 
the continued recognition of professional qualifications are common to professionals 
and employers in the public and private sectors across the UK, it is a pragmatic and 
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consistent approach to continue to legislate in this area on a UK-wide basis. The 
proposals do not raise any new or contentious policy issues, but maintain for parties 
to these agreements mutual arrangements which are closer to the current system than 
are possible through the broader mitigating legislation in the absence of EU Treaty 
rights.  
 
Intended laying date (if known) of instruments likely to arise 
 
14. These Regulations have already been laid in draft under the affirmative procedure. 
To maintain continuity of law and meet international obligations, they must be made 
prior to completion day of the Implementation Period (31 December 2020).  
 
If the Scottish Parliament does not have 28 days to scrutinise Scottish Minister’s 
proposal to consent, why not? 
 
15. While these provisions are not considered contentious, they have been delayed 
by severe disruption to the machinery of government, as well as both Parliaments, due 
to the Coronavirus pandemic response. A view from the Committee as soon as 
possible would therefore be welcomed.  
 
Information about any time dependency associated with the proposal 
 
16. Dates for Committee debates in the Houses of Parliament have not been 
confirmed at time of writing. However, the House of Commons returned from Summer 
Recess on 1 September and the UK Government is seeking slots for debates as soon 
as possible. 
 
Are there any broader governance issues in relation to this proposal, and how 
will these be regulated and monitored post-withdrawal?  
 
17. These proposals are consistent with previous efforts to mitigate against all 
contingencies in retaining an effective system of MRPQ, while taking account of new 
developments under rapidly changing circumstances. Scottish Government officials 
will continue to work closely with counterparts after completion day to agree future 
amendments on a case by case basis under normal legislative procedures. 
 
Any significant financial implications? 
 
16. None known. 
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ANNEX A 
 
History of Scottish Parliament Scrutiny of UK legislation on MRPQ 

(most recent first) 

 

Health and Sport Committee Economy, Energy and Fair Work Committee 

 
August 2020 
 
The European Qualifications (Health and 
Social Care Professions) (EFTA States) 
(Amendment etc.) (EU Exit) Regulations 2020 
 
This Instrument  
 

 
August 2020 
 
The Professional Qualifications and Services 
(Amendments and Miscellaneous Provisions) 
(EU Exit) Regulations 2020 
 
This Instrument  

 
Tuesday 8 October 2019 
 
The Recognition of Professional Qualifications 
(EFTA States) (Miscellaneous Amendments) 
(EU Exit) Regulations 2019 
 
The Recognition of Professional Qualifications 
(Miscellaneous Provisions) (EU Exit) 
Regulations 2019 
 
http://www.parliament.scot/parliamentarybusin
ess/report.aspx?r=12311 
 
Withdrawn on securing revised EU 
Withdrawal Agreement 
 

 
Tuesday 8 October 2019 
 
The Recognition of Professional Qualifications 
(EFTA States) (Miscellaneous Amendments) 
(EU Exit) Regulations 2019 
 
The Recognition of Professional Qualifications 
(Miscellaneous Provisions) (EU Exit) 
Regulations 2019 
 
http://www.parliament.scot/parliamentarybusines
s/report.aspx?r=12316 
 
Withdrawn on securing revised EU Withdrawal 
Agreement 

 
18 December 2018 
 
The European Qualifications (Health and 
Social Care Professions) (Amendment etc.) 
(EU Exit) Regulations 2019 
 
2019 No. 593 – Made, 14 March 2019 
 
https://www.legislation.gov.uk/uksi/2019/593/m
ade 
 
https://www.parliament.scot/S5_HealthandSpo
rtCommittee/Minutes/20181218_Minutes.pdf 
 

 
18 December 2018 
 
The Recognition of Professional Qualifications 
(Amendment etc.) (EU Exit) Regulations 2019 

 
2019 No. 132 – Made, 19 February 2019 
 
https://www.legislation.gov.uk/uksi/2019/312/ma
de 
 
http://www.parliament.scot/parliamentarybusines
s/report.aspx?r=11855 
 

 

 
 
 
 

  

http://www.lobbying.scot/
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12311
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12311
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12316
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=12316
https://www.legislation.gov.uk/uksi/2019/593/made
https://www.legislation.gov.uk/uksi/2019/593/made
https://www.parliament.scot/S5_HealthandSportCommittee/Minutes/20181218_Minutes.pdf
https://www.parliament.scot/S5_HealthandSportCommittee/Minutes/20181218_Minutes.pdf
https://www.legislation.gov.uk/uksi/2019/312/made
https://www.legislation.gov.uk/uksi/2019/312/made
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11855
http://www.parliament.scot/parliamentarybusiness/report.aspx?r=11855


 

Scottish Ministers, special advisers and the Permanent Secretary are 

covered by the terms of the Lobbying (Scotland) Act 2016.  See 

www.lobbying.scot 
 

St Andrew’s House, Regent Road, Edinburgh EH1 3DG 

www.gov.scot 


  

 

ANNEX B – Professions Within Devolved Competence 
 

Professional Title Competent Authority/Regulator Applicable SI 

Advocate Faculty of Advocates BEIS 

Solicitor 
 
Executry Practitioner 
 
Qualified Conveyancer 

Law Society of Scotland BEIS 

Social Worker 
 
Social Work students 
(undertaking the social 
work degree course)  
 
Workers employed in 
delivering care in the 
following services: 

 Early years 
(nurseries etc.) 

 Residential Child 
Care 

 Adult day care and 
Residential care 
homes 

 Care at home and 
Housing Support 
services 

 School Care 
accommodation 

Scottish Social Services Council DHSC 

Chartered 
Environmental Health 
Officer 
 
Environmental Health 
Officer 

Royal Environmental Health 
Institute of Scotland 

BEIS 

Primary School 
Teacher 
 
Secondary School 
Teacher 

General Teaching Council for 
Scotland 

BEIS 

Practitioner 
Psychologist 
 
Operating Department 
Practitioner 

Health and Care Professions 
Council (UK Regulator) 

DHSC 
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